
The Commission should avoid the creation of these

increased risks of harm both to Pacific Bell and to our

interstate and intrastate ratepayers. Increasing these

risks is unnecessary because requiring Pacific Bell to offer

both physical and virtual collocation, solely because of

Pacific Bell's singular virtual collocation arrangement,

will not further the Commission's public interest goals.

Accordingly, the Commission should grant Pacific Bell a

waiver.

C. Pacific Bell's Physical Collocation Customers Will
Face Unreasonable Risk Of Harm

If the federal virtual collocation requirement is

applied to Pacific Bell's intrastate arrangement and,

contrary to our expectations, customers purchase virtual

collocation instead of physical collocation, Pacific Bell's

physical collocation customers are likely to be harmed. The

less demand there is for our physical collocation in a

central office, the more our physical collocation customers

generally ~ill be required to pay to recover the space

preparation costs. Moreover, because of the uncertain

nature of collocation demand, the extent of the harm will

not be known in advance.

The demand for collocation in a particular central

office cannot be projected accurately. Because of this

forecasting uncertainty, Pacific Bell has established the

tariffed rates for construction of each physical collocation
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infrastructure so that we are assured the opportunity to

recover our costs and able to spread the charges among

collocators as demand increases. In order to accomplish

this, we charge the first customer using physical

collocation in a central office the full cost for

construction of the infrastructure. As other collocators

enter the central office, we prorate the infrastructure

charges among the physical collocators. As many of the

potential collocators have pointed out, constructing the

infrastructure for physical collocation requires significant

expense. The more collocators that share the use of the

infrastructure, however, the less each individual collocator

has to pay.40

If Pacific Bell is required to provide virtual

collocation in addition to physical collocation, the demand

for collocation in a central office may be spread between

physical and virtual collocation, and the physical

collocation infrastructure may be under utilized. If so,

the customer taking physical collocation will not receive

the full b~nefits of proration that it will receive if all

collocation in that office is physical. As a result, the

physical collocation customer may pay significantly higher

40 For instance, Pacific Bell's central office LSANOI
has estimated physical collocation costs of $36,199, which
spread over four physical collocators is $9,050 each, after
proration. If, however, four collocators enter this office,
but 3 use virtual collocation, the one physical collocator
will pay the full infrastructure charge of $36,199.
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prices, decreasing the effectiveness of physical collocation

for expanded competition.

Given its "federal policy in favor of physical

collocation,,,4l the Commission should not unnecessarily

create this risk of harm to its policy by applying the

federal virtual collocation tariffing requirement in an

overbroad manner to types of virtual collocation

arrangements that do not further the Commission's goals.

Accordingly, the Commission should grant Pacific Bell a

waiver for its intrastate virtual collocation arrangement.

IV. CONCLUSION

For all the above reasons, the Commission should grant

Pacific Bell's petition for expedited waiver of Section

64.l40l(c)(l) of the Commission's Rules, which codifies the

virtual collocation tariffing requirement, as it applies to

41 Expanded Interconnection Order, para. 41.
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Pacific Bell's singular intrastate virtual collocation

arrangement.

Respectfully submitted,

PACIFIC BELL

140 New Montgomery St., Rm. 1522-A
San Francisco, California 94105
(415) 542-7661

JAMES L. WURTZ

1275 Pennsylvania Avenue, N.W.
Washington, D.C. 20004
(202) 383-6472

Its Attorneys

Date: July 2, 1993
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BEFORE THE PUBLIC UTILITIES COMMISSION

OF THE STATE OF CALIFORNIA

Investigation on the Commission's
own Motion into the Establishment
of a Forum to Consider Rates,
Rules, Practices and Policies of
Pacific Bell and GTE California
Incorporated

)
)
)
)
)
)

----------------)

I.90-02-047
No.0001

JOINT MOTION OF TELEPORT COMMUNICATIONS GROUP
AND PACIFIC BELL FOR THE ADOPtION or SETTLEMENT AGREEMINT

Pursuant to Rule 51.1(c), Teleport Communications

Group ("Teleport") and Pacific .ell ("Pacific") hereby

jointly move that the California Public Utilities Commission

(the "Commission") adopt the attached Settlement Agreement

and Revised stipulation dated August 16, 1991, Appendix A

hereto (the "Settle.ent Agreement").

I . BACJ<GROUND

Teleport and Pacific have conducted extensive

neqotiations to resolve the issues raised by Teleport's.

petition. At the prehearinq conference held on

September 25, 1990 in this matter, Teleport and Pacific

requested additional time to attempt to settle all issues

raised by the petition, and the pre.idinq ALJ 'scheduled

another prehearinq conference for OCtober 26, 1990. On

1
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October 18, 1990, Teleport and Pacific circulated an

Application for Exchange Access Service which reflected

Pacific's and Teleport's agreement to date (the

"Stipulation") and'provided notice to interested parties of

a settlement conference pursuant to Rule 51.1(b) of the

Commission's Rules of Practice and Procedure to be held at

the same time and place as the next scheduled prehearing

conference in this matter. The Stipulation reflected a

settlement between Teleport and Pacific of all disputed

issues except for the price Pacific would charge to provide

the services requested by Teleport and to install the

equipment reque.ted by Teleport.

On October 26, 1990, intere.ted partie. provided

their comments to and engaged in discussions with Teleport

and Pacific regarding the stipulation. On the .ame date,

the ALJ established a schedule to hold hearing. commencing

on March 11, 1991 on the is.ue of the appropriate pricing

for the arrange..nts contemplated by the Stipulation. In a

joint motion dated November 1, 1990, Teleport and Pacific

filed with the Co..ission a motion for the Commission's

adoption of the stipulation, a• .edified to reflect so.. of

the co...nts of the intere.ted parties. Thirty day.

thereafter intere.ted partie. filed comments on the

Stipulation, and Pacific SUbsequently filed reply comments.

2



After the commencement of discovery, but prior to

the filing of any testimony, Teleport and Pacific renewed

their attempts to arrive at a more comprehensive settlement

and requested the ALJ to defer the scheduled hearings. The

Settlement Agreement reflects Teleport's and Pacific's

settlement of disputed issues. On May 8, 1991, Teleport and

Pacific jointly fil.d a motion for the Commission's approval

of the Settlement Agreement which is the same, but for the

date and re-execution, as the Settlem.nt Agr.ement filed

herewith.

On June 7, 1991, M.tropolitan Fiber Systems of

California, Inc. ("MrS") and the Divi.ion of Ratepayer

Advocates ("oRA") submitted comments on the Settlement

Agre.ment, pursuant to Rule 51.4. MrS alleg.d, among oth.r

things, that the Commission should not approve the

Settlement Agr....nt becau.e Teleport and Pacific 'fail.d to

convene a s.cond s.ttlement conf.rence in this proce.ding

Which it claimed wa. required by Rule 51.1(b). On June 24,

1991, Pacific and T.leport s.parat.ly fil.d r ••pons•• to

MFS' co...nts. on'July 29, 1991, the pr.siding ALJ rul.d

that Tel.port and Pacific must hold a s.cond s.ttl.ment

conf.rence and should withdraw their joint motion filed on

May 8, 1991.

3
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On Auqu.t 2, 1991, Teleport and Pacific withdrew

their Joint Motion filed on May 8, 1991, and provid.d notice

by facsimile (followed by service by mail) to all parti•• on

the service list of a second s.ttlem.nt conference to be

held on Auqust 9, 1991. Repre.entatives of the followinq

parties attended the second ••ttl.ment conference held on

Auqust 9, 1991 at the office. of Morrison' Fo.rst.r in

person: Teleport, Pacific, AT'T, GTE of California, Inc.

("GTEC"), Associated Communications of Los Anq.l.s Inc.

("ACLA';), and Mtel Diqital S.rvic•• ("Mt.l"). In addition,

representative. of the following partie. att.nd.d by

conference call: ORA, MFS and the u.s. Departm.nt of Def.n••

and all other F.deral Executive Ag.nci•• (coll.ctiv.ly,

"DoD/FEA") •

II POSITION OF THE PARTIES

The ••ttl.ment conf.r.nc. h.ld on Augu.t 9, 1991

was extensiv., during Which the parti•• fr••ly a.ked

qu.stion. of Pacific and T.l.port, r.c.iv.d r ••pons.s and

stat.d their r.spectiv. positions with r.spect to the

propos.d S.ttl...nt Aqr....nt. Th. following su.aariz•• the

und.rstanding of T.l.port and Pacific with r.spect to the

major positions of the parti.s and the discussion at the

s.ttl...nt conf.r.nc. h.ld on August 9, 1991:

ORA .tand. on its comm.nt. fil.d on Jun. 7, 1991,

ba.ed on T.l.port'. and Pacific'. repr•••ntation that the

4
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draft S.ttl.m.nt Agre.ment s.rv.d with the notic. of the

August 9, 1991 settlement conference was the same the

Settlement Aqre.ment filed by Tel.port and Pacific on May 8,

1991.

GTEC, AT&T, ACLA and Mtel noted that th.y w.r. not

parti.s to the s.ttl.ment, did not vi.w it as pr.c.d.ntial,

did not waive any of their r1qhts, and n.ith.r support.d nor

opposed the S.ttl.ment Aqr••m.nt.

The DoD/rEA favors wide competition by as many

entrants as possible, and vi.w.d the S.ttlem.nt Agr••ment as

flawed because it did not .stablish the availability of

similar int.rconn.ction arranq.m.nts for oth.r comp.titors

such as Mrs.

Mrs r.it.rated the obj.ctions it articulat.d in its

comments fil.d on Jun. 7, 1991. MrS also voic.d the

followinq concerns and qu.stions:

1. Th. S.ttl.m.nt Agr....nt is a on.-ti.. , on.­

party aqr....nt. Th. int.rconn.ction arrang.ment should b.

qen.rally tariffed, not an SSA.

2. Ar. th. charg•••gr•••bl. to T.l.port, which

are contained .a • part of the S.ttl...nt Agr••••nt, co.t­

ba••d? If ao, on what coat ••thodology ar. th.y ba••d and

is Pacific willing to share the cost data with MrS?

3. Could MFS obtain the sam. int.rconn.ction

arranqement at the same price? Do the charq.s proposed for

5
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Teleport includ. any element of "contribution?" Would

Pacific s.ek a contribution compon.nt in its pricinq of a

similar interconn.ction for MrS?

4. Why is the Settl.m.nt Aqr••m.nt not

precedential; by not beinq prec.d.ntial it is discriminatory

and would r.quir. competitors such as MFS to comm.nc.

neqotiations for such interconn.ction with Pacific from

"qround-zero."

5. Why is T.leport precluded und.r the aqr••ment

from opposinq the adoption downward pricinq flexibility for

Pacific's competitive s.rvic.. to the l.vel of incremental

costs? Would other competitors se.kinq similar

interconnections b. r.quired to .nt.r into a similar

stipulation?

6. Can such an int.rconn.ction facility be u••d by

Pacific's ~ompetitors to provide oth.r ••rvic•••uch as PBX

trunks, c.ntr.x lin•• , dir.ct inward dialing, '.tc.?

Pacific and T.l.port r ••ponded a. follows to the

DoD/FEA's and MrS's conc.rns:
.

Th. SSA .ttach.d to the S.ttl.ment Aqr....nt

r.fl.cts a unique int.rconn.ction .gr....nt r.quested by

T.l.port. In its 175-T tariffs, P.cific has t.riff.d

num.rous SIAs, consist.nt with long-standing Comaission

practic.. Th. SSA in this ca•• , as in oth.r cas•• , r.fl.cts

unique circumstanc•• which do not l.nd th.ms.lve. to g.neral

6



tariffing. Pacific stated it can better serve its customers

unique needs by providing SSA's for each individual

arrangement rather than tariffing a general arrangement.

Pacific is under a statutory duty not to unreasonably

discriminate in its prices, policies or practices. Absent

intervening changes in regulatory policies of the CPUC or

the FCC, change. in busine•• conditions such a. the cost of

labor or equipment or any changes from Teleport's request

(for example, more or less fiber, different equipment,

etc.), Pacific stated it would make available similar

interconnection arrangements to Mrs at the same charges if

requested to do so by Mrs.
Pacific stated that the charge. proposed to

Teleport for the SSA were based on embedded direct costs,

and that the cost data had been provided to ORA. Disclosure

of such data and documents to competitors or potential

competitor. would involve disclosure of competitively

sensitive and confidential information that would be harmful

to Pacific and Teleport. With an appropriate nondisclosure

agreem.nt and T.l.port's agr••••nt, Pacific will provide

such data and documents.

Pacific stat.d that if MrS request.d actual

collocation th.' pricing may b. diff.rent fro. that proposed

in the SSA. In the case of actual collocation, Pacific may

seek a contribution component to the charges it would

7



propose to MFS. The Settlement Aqre.ment and the SSA

provides for a virtual collocation arranqement, in which

respect the Settlement Aqreement is a first.

Teleport noted that Rule 51.8 made the Commission's

adoption of Settlement Aqreements non-precedential.

However, Teleport also noted that the Settlement Aqreement,

in addition to the SSA, requires Pacific, as a contractual

matter, to also provide similar interconnections u~inq other

equipment of Teleport's choice, at other CO., and at prices

to be neqotiated by the partie. in qood-faith. (The.e

prices may be litiqated in Pha.e III of 1.87-11-033.) It

was noted that the incremental cost standard was consistent

with commission decisions, and that Teleport's stipUlation

to not oppose Pacific's reque.ts for downward pricinq

flexibility based on incremental costs for competitive

services was merely an acknowledqe..nt of Commission policy.

Pacific noted that Teleport had not waiv.d its riqht to

arque about what constitut.s incre..ntal costs in qeneral or

in Pacific's cas. and that absent Teleport's limited waiver,

Pacific "Y'have souqht to litiqate the incremental cost

issu. fully in this proceedinq.

With respect to the connection of other services,

Teleport and Pacific believe that the Settlement Aqreement

and attachments .peak for (see Attachment 4 to the SSA)

themselves.

8
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III. SUPPORTING STATEMENT

The Settlement Agreement reflects the agr••ment

between T.I.port and Pacific r.garding the t.rms and

conditions of a particular int.rconnection b.twe.n the two

parties. The Settlement Agreem.nt r.flects compromis.s on

the part of Teleport, the p.titioner, and Pacific, a

protestant to the petition. The Settlem.nt Agr....nt is in

the pUblic interest because it (i) limits further litigation

over contentious and complex i.su.s; (ii) provid•• Tel.port

with the ability to order the el.ctronic equipment of its

choice to be connected at the Pacific central office ("CO")

end of the tib.r link betw••n T.I.port's point of pres.nce

("POP") and Pacific's CO: and (iii) provid.s T.l.port the

ability to monitor and control the link betw••n its POP and

Pacific's CO. Cons.qu.ntly, the S.ttl.m.nt Agr••m.nt is a

substantial step in the dir.ction of .nablin9 T.leport to

bett.r s.rv. its custom.rs. P.rhaps more importantly,

approval of the Settlement will at 10n9 last permit the

custom.rs of T.l.port to receive s.rvice.

NFS be. raised arqu..nts that the unique

int.rconnection propos.d h.r.1 should be made generally

1 Which involve. construction by Teleport of fiber optic
cabl.s, interconnection of those cable. to sp4cified
equipment in the Pacific CO, and other complex features
specific to this individual installation.

9
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available pursuant to tariff provisions other than those of

Pacific Tariff l75-T applicable to SSAs. The.e arguments

ignore three important considerations:

1. The very concept of an SSA (i.e., a Special Service
Arrangement) is that an SSA is individualized, and thus
not susceptible to general tariffing.

2. Neither Pacific nor Teleport opposes the
availability to MFS or any other party of similar
interconnection on similar teras and conditions.

3. section 453 (a) of the Public Utility Code
preclude. Pacific from discriminating in favor of
Teleport vis a v~s any other party desiring such an
interconnection.

ThUS, if in the future MFS or any other party felt

that the interconnection which is the SUbject of this

Settlement caused that party prejudice or disadvantage, it

would be free to pursue appropriate relief before the

Commission. MFS and other parties were invited by Pacific

to reque.t similar interconnections, and Pacific indicated a

clear willingness to fairly deal with such requests. In

fact, Pacific urged MFS to present to Pacific the specific
.

require..nts tor MFS' desired interconnection. Pacific

stated that it ha.· already indicated to MFS that it is

2 "No pUblic utility shall, as to rates, charges, service,
facilities, or in any other respect make or grant any
preference or advantage 'to any corporation or person or
SUbject any corporation or person to any prejudice or
disadvantage."
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awaitinq such a request. Neither MFS nor DoD/rEA raised any

issues at the August 9, 1991 settlement conference which had

not been raised in MFS' June 7, 1991 Comments and thus

neither Pacific nor Teleport is aware of any reason to

modify the Settlement Agreement as filed with the Commission

on May 8, 1991-

The Commission should note that the Settlement

Agreement involves the implementation of what was termed

"virtual collocation" in the Teleport petition commencinq

this proceeding. This represents a substantial step toward

implementation of more meaninqful intralata competition in

accord with the Commis.ion's policies. Several issues of

importance regarding such competition, with important

consequences to Pacific, its intralata competitors, and the

pUblic remain to to be finally resolved. This should not be

allowed to impede the implem.ntation of a proqr•••iv. step

in the riqht dir.ction.

In short, the principl•• eabodied in the S.ttl...nt

Aqr••m.nt are favorable for competitors and competition in
.

the intraLATA aark.tplace. Pursuant to Paragraph 12 of.~he

Settl...nt Aqr....nt, the S.ttl...nt Aqr....nt will be

.ff.ctiv. upon co.-ission approval. 3

3 MFS, ORA, anc! DoD/rEA have a9reed to submit th.ir
comments on this S.ttl•••nt Aqr....nt and Motion by Auqust
30, 1991. .
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WHEREFORE, Teleport and Pacific request that the

Commission expeditiously issue a decision approving the.

Settlement Agreement.

Dated: August 19, 1991 Respectfully submitted,

James M. Tobin
Dhruv Khanna

Morrison , Foerster
345 California Street
San Francisco, CA 94104
(415) 677-70PO

Street,

CAI14105

du---

Marlin D. Ard
David P. Discher

140 New Montgomery
Room 1510

San Francisco,
(415) 4.2-7747
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PROOF OF SERVICE BY MAIL
(FRCivP 5(b»

(CCP 1013a, 2015.5)

I am employed with the law firm of MORRISON'
FOERSTER, who•• address is 345 California Stre.t,
San Francisco, California 94104; I am not a party to the
cause: I am ov.r the aqe ot .ight••n y.ars and I am r.adily
familiar with MORRISON' FOERSTER's practic. tor collection
and processing ot correspond.nc. for mailing with the United
Stat.s Postal S.rvic. and know th.t in the ordin.~y course
of MORRISON' FOERSTER's business pr.ctic. the docum.nt
describ.d b.low will b. d.posit.d with the Unit.d states
Postal Service on the sam. date that it i. plac.d at
MORRISON , FOERSTER with postage th.r.on fully pr.paid tor
collection and mailing.

I further declare that on the date her.of I serv.d
a copy of

Joint Motion of T.l.port communic.tions
Group and Pacific Bell for the Adoption
of S.ttl.ment Agr....nt

Settlement Agreement and R.vis.d
Stipulation

on the following by placing • true copy th.r.ot .nclo••d in
a s.al.d .nv.lope .ddr••••d •• follow. for coll.ction .nd
mailinq .t MO~ISON , FOERSTER, 345 C.liforni. Str••t,
San Francisco, C.lifornia 94104 in .ccordanc. with
MORRISON' FOERSTER's ordin.ry bu.in••• pr.ctic•• :

s.rvic. List Att.ched

I declare under pen.lty of perjury under the l.ws
of the state ot C.liforni. th.t the above i. true .nd
corr.ct.

Ixecuted .t San Francisco, California, this 19th
day ot August, 1991.

Eric 8. Swerqold
(typed)

F43890(16126)(2)
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-, Appendix A

SETTLEMENT AGREEMENT AND REVISED STIPULATION

This Settlement Agreement and Revised Stipulation

is entered into by and between Pacific Bell ("Pacific") and

Teleport Communications Group ("TCG") (collectively referred

to as the "Partie.") on August 19th, 1991.

RECITALS

1. TCG filed a Petition to Require Pacific Bell

to Modify Special Acce•• Tariffs and Practice. in I.90-02­

047 on April 16, 1990 (the "Petition").

2. Pacific filed a Prote.t and Comment. on the

Petition on May 21, 1990.

3. On November 1, 1990, Pacific and TCG filed a

"Joint Motion for the Adoption of StipUlation" (the

"Stipulation") which resolved the term. and condition.

pursuant to which Pacific would provide interconnection to

TCG, with.the exception of the price to be charged for the

installation of electronic equip.ent (and related .ervice.)
.

reque.ted by TCG.

4. Since Nove.ber 1, 1990, 'reG ha. reque.ted

Pacific ~o provide and Pacific ha. aqreed to provide

electronic equi~nt different from the equip.ent referred

to in the StipUlation, the price of which (includinq related

.ervice.) Pacific and TCG have found mutually agreeable.
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Pacific and TCG have also aqreed on the other terms and

conditions applicable to this revised form of

interconnection.

5. This Settlement Aqreement and Revised

Stipulation supersede the Stipulation. TCG and Pacific

desire to settle the issue. rai.ed by the Petition pur.uant

to the term. of this Settlement Aqre.ment and Revi.ed

stipulation, SUbject to the approval of the California

Public Utilities commission (the "Commi••ion").

AGREEMENT

In exchanq. for the mutual covenants contained

herein, the Parties aqree as follows:

1. Pacific aqree. to provide interconnection to

Teleport Communications San Franci.co, Inc., an affiliate of

TCG, on the rate., charqes and other terma and condition.

set forth in the "Application for Exchanqe Acce•• Service

and/or Facilities Hubbinq" attached hereto a. Exhibit A (the

"SSA"). The SSA reflects an .gr••••nt betw••n P.cific .nd

TCG with r ••pect to a particular int.rconn.ction involvinq

the construction and installation of c.rtain fiber optic

cabl. and the plac•••nt of c.rtain AT'T .l.ctronic

equipment, which ..y b. subj.ct to r.us. by Pacific at the

termination of the SSA, at a Pacific C.ntral Offic. ("CO").

Hereafter, TCG may desire that Pacific provide

interconnections functionally similar to the SSA u.inq
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